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GO TO PREVIOUS ARTICLERETIRING JUSTICE KENNEDY SHAPED CLEAN WATER ACT’S BOUNDARIES
NEWARK DEFENDS WATER QUALITY AS LAWSUIT CLAIMS HIGH LEAD LEVELS (1) GO TO NEXT ARTICLE

Though retiring Supreme Court Justice Anthony Kennedy did not write a large number of patent-related cases — Justice Clarence Thomas has
written 32 during the same period, by comparison — the effect of his opinions was wide-ranging.
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Florida Gets Time to Prove High Court Water Spat With Georgia
Posted June 27, 2018, 2:54 PM
By Chris Marr

High court rejects recommendation to deny Florida’s request for more water

Georgia relies on water from the basin for irrigation, drinking

Florida now must show benefts outweigh harm of Georgia water use cap

Florida’s fshing and oyster industries won a tentative victory in the U.S. Supreme Court as the state got
additional time to prove Georgia owes more water to its downstream neighbor.

In a 5-4 decision June 27, the court ordered that Florida’s original action—the term for when one state sues
another, and the case goes directly to the Supreme Court—against Georgia continue. Florida will focus on
proving whether the benefts outweigh the potential harms in its proposal to cap the Peach State’s use of Flint
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River water. The Flint is part of a larger system of waterways, including the Chattahoochee, that come together
at the Florida-Georgia line to form the Apalachicola River that runs through the Florida Panhandle into
Apalachicola Bay, an important estuary for the state’s shellfsh industry.

“Florida is still standing,” Manley Fuller of the Florida Wildlife Federation told Bloomberg Environment. “Georgia
was going for a knockout, and they didn’t get it today.”

The wildlife group agreed, in a brief it fled with the court, that Florida needs more water coming downstream
from Georgia through the panhandle to the bay. The group wants to ensure “ecologically sustainable fows” into
the river, which Fuller said is the largest source of freshwater in the eastern Gulf of Mexico. The Apalachicola-
Chattahoochee-Flint River system is also a major water supply source for Georgia, especially for Atlanta.

Florida Gov. Rick Scott (R) called the court’s decision a “huge win” and said the state would continue fghting to
protect thousands of jobs supported by the Apalachicola Bay.

Groups Urge Water-Sharing Deal

North of the state line, where thousands of farmers depend on the Flint River to irrigate their land, the Georgia
Chamber of Commerce expressed disappointment in the ruling. The group, like a number of others responding
to the court decision, called for a water-sharing agreement between states in lieu of protracted litigation—a
solution the states’ governors have tried and failed to negotiate for years.

Gil Rogers of the Southern Environmental Law Center in Atlanta agreed, saying a stakeholder group formed in
2008 recommended creating an interstate compact that could govern water use.

“Those recommendations are collecting dust on a shelf as far as I know,” he told Bloomberg Environment.

These types of compacts have been established among other states to apportion river water use, notably the
1922 Colorado River Compact among seven western states and another for three states that share the Rio
Grande River. These compacts require congressional approval to take effect.

The Supreme Court opinion cited prior attempts at a water-sharing deal among Alabama, Florida, and Georgia,
including a compact reached in the 1990s that expired in 2003 when the states couldn’t agree on fair
apportionment formulas.

Supporters of Georgia’s case argue metro Atlanta has made big strides in water conservation measures. The
metro area “uses on average only 1.3 percent of the water” in the disputed river basin “to support a thriving
region of more than 5 million people and 2.5 million jobs,” Katherine Zitsch, Natural Resources Manager at the
Atlanta Regional Commission, said in a written statement.
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Georgia Gov. Nathan Deal (R) said he remains optimistic about Georgia’s case, touting the state’s water
conservation efforts, including 2018 water metering legislation that aims to regulate water used for irrigation.

Decades-Long Dispute

The case is part of a decades-long fght over the rivers. Other cases over the years, including a handful now
pending, accuse the U.S. Army Corps of Engineers of mismanaging the reservoirs and dams that control
stream fows in the river systems.

In its lawsuit, frst fled in 2013, Florida had proposed a cap on Georgia’s water consumption from the rivers. As
is typical in original actions, the Supreme Court appointed a special master, Ralph Lancaster, an attorney at
Pierce Atwood LLP in Portland, Maine, to manage the case and hear evidence.

In February 2017, the special master recommended Florida’s request be denied. His key fnding was that
Florida failed to prove a cap on Georgia water use would beneft the Apalachicola Bay. That’s partly because
the Corps of Engineers wasn’t a party to the case and couldn’t be ordered to send more water downstream
from Lake Seminole, just north of the Florida state line.

The majority opinion, written by Justice Stephen Breyer, disagreed with the special master, saying it was
premature to fnd Florida had failed to prove an apportionment would be effective without having examined the
specifcs of a water use cap and resulting streamfow increases. The decision sends the case back to the
special master to further study two questions: whether a cap on Georgia’s water use in the Flint River would
increase fows into Florida’s Apalachicola River and whether that amount of extra water “would signifcantly
redress the economic and ecological harm that Florida has suffered.”

Justice Clarence Thomas and three others dissented saying that after 7 million pages of evidence had been
presented, the court had plenty of information to make a decision in the case.

“Florida has not shown that it will appreciably beneft from a cap on Georgia’s water use,” Thomas wrote. The
dissenting justices agreed with the special master that Florida’s request for relief should be denied.

The case is Florida v. Georgia, U.S., No. 22O142, 6/27/18.
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