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Dear Mssrs. Ludder, Reid, Vaughan and McDorman, 

This letter transmits the Environmental Protection Agency's (EPA) Final Response to three separate 
Petitions to Withdraw Alabama's authorization to implement the National Pollutant Discharge 
Elimination System (NPDES) Program. The three Petitions at issue include a Petition filed on February 
19, 2002, by Wildlaw, a non-profit environmental law firm based in Alabama; a Petition filed on 
January 14,2010, by the Alabama Rivers Alliance and thirteen other Alab8:ma environmental groups in 
Alabama, and a Petition filed on January 23, 2010, by the Lookout Mountain Heritage Alliance. 

As reflected in the attached Decision Document (Enclsoure A), the EPA has determined that the issues 
raised in the Petitions do not warrant the initiation ofwithdrawal proceedings. 
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Should you have questions regarding this matter, please contact Paul Schwartz, Associate Regional 
Counsel, at (404) 562-9576. 
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cc: 	 Lance LeFleur, Director 
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ENCLOSURE A 

DECISION DOCUMENT 

Final Response to Petitions to Withdraw Alabama's National Pollutant 
Discharge Elimination System (NPDES) Permit Program 

, This Decision Document constitutes EPA's final response to a series of Petitions to 
Withdraw Alabama's NPDES Program ("Final 'Response"). On February 19,2002, Wildlaw, a 
non~profit enviro11p.lentallaw firm, based in Alabanla, filed a Petition to Withdraw Approval of 
the National Pollutant Discharge Elimination System (NPDES) Program for Alabama. Wildlaw 
later submitted a number of supplements to its petition. The Wildlaw petition of February 19, 
2002, was consolidated with an earlier petition also submitted by Wildlaw on October 22, 2001, 
which raised many of the same issues and included much of the same text. Both of these 
petitions were filed on behalf of Wild 'Alabama and the Biodiversity Legal Foundation, two 
environmental organizations. Also consolidated with these Petitions and Supplements was a 
related letter supporting the Wildlaw petition that was submitted by Mr. Edward Mudd, II, on 
February 12, 2002, on behalf of the Biodiversity Legal Foundation. The Wildlaw petitions and 
supplements, and the Edward Mudd, II, letter, are hereinafter collectively referred to as the 
"'Wildlaw ,Petition." ' 

On January 14,2010, a Petition to Commence Proceedings to Withdraw Alabama's 
NPDES Program was submitted by the Alabama Rivers Alliance and thirteen otlier Alabama' 
environmental groups. Supplements to this Petition were submitted to EPA'on February,18, 
2010, April 23, 2012, and September 4,2015. The Alabama Rivers Alliance Petition and its 
supplemenfs are hereinafter referred to as the "ARA Petition." 

I 

In addition, the Lookout Mountain Heritage Alliance submitted a letter to EPA on 
January 23,2010, which compl3Jned primarily of pollution from a particularfacility,but also 
requested that E~A remove Alabanla Departnlent ofEnvironmental Management's NPDES 
permitting authority. Because of the nature ofthe request, EPA treated the Lookout Mountain' 
Heritage Alliance letter as another Petition to Withdraw Alabama's NPDES Program, (the 
"LMHAPetition").' 

The Wildlaw Petition, the ARA Petition, and the LNIHA Petition (hereinafter collectively 
referred to as the "Petitions") raised many oyerlapping issues. Because of the overlapping 
issues, EPA has elected to address these petitions together. Wildlaw, Edward Mudd, II, Wild 
Alabama,the Biodiversity Legal Foundation, the Lookout Mountain Heritage Alliance, and the 
fourteen Alabama Environmental Groups that joined in the ARA Petition l are hereinafter 
collectively referred to as "'Petitioners." The EPA has carefully reviewed the issues raised by the 

1 The fourteen Alabama environmental groups that signed the ARA Petition are the Alabama Rivers Alliance, 
Friends of Hurricane Creek, Black Warrior Riverkeeper, Inc., Friends ofthe Locust River, Sand Mountain 
Concerned Citizens, Inc., ADEM Reform Coalition, Choctawhatchee Riverkeeper, Inc:, Cahaba Riverkeeper, The 
Friends ofBig Canoe Creek, The Sierra Club-Alabama Chapter, Conservation Alabama Foundation, Inc., Mobile 
Baykeeper, Inc., Coosa River Basin Initiative, Inc., and the Alabama Environmental Council. ' 

1 




Petitions. In cOlmection with most grounds asserted in the Petitions, the EPA, in an Interim . 
Response issued on April 9, 2014, c.oncluded that the allegations in the Petition did not warrant 
initiation of program withdrawal proceedings. With respect to other issues, however, the Interim 
Response deferred a decision because they raised significant concerns and EPA elected to work 
with ADEM and give ADEM an opportunity to address the significant EPA concerns in advance 
ofa final determination whether to order the commencement of proceedings for program 
withdrawal under 40 C.F.R. § 123.64(b). 

Today EPA is nlaking a final determination on the issues deferred in the Interim . 
Response and has determined that those issues do not warrant the initiation of withdrawal 
proceedings under 40 C.F.R. § 123.64(b), as explained in detail in this Final Response. In 
addition; with respect to all issues that were determined not to warrant initiation ofwithdrawal 
proceedings in the Interim Response, EPA reaffirms those determinations, including with regard 
to those issues that were the subject of supplemental information in the Third ~upplenient to the 
Alabama Rivers Alliance Petition, which was submitted on September 4, 2015 .. This Final 
Response sets forth the bases for the Agency's deternlinations. 

BACKGROlTND 

Under the Clean Water Act (CWA 'or Act), discharges of pollutants into the nation's 
waters are, in general, regulated under the NPDES program, as established under Section 402 of 
the Act. 33 U.S.C. § 1342'.2 The CWA gives the EPA Adnlinistrator authority to issue and 
enforce NPDES permits. States may apply for and receive EPA authorization to administer the 
NPDES program under Section 402(b). 33 U.S.C. § 1342(b).· On October 19, 1979, EPA 
approved the application of the Alabama Department of Environmental Management (ADEM) to 
administer the NPDES program in the State of Alabama. 

EPA may withdraw NPDES program approval where a State program no longer complies 
with the CWA and its implementing regulations and where the State fails to take corrective 
action. 33 U.S.C. § 1342(c); 40 C.F.R. § 123.63(a). . 

The Petitioners ask EPA ~o withdraw approval of Alabama's NPDES program, alleging 
that the State is not conducting its program in accordance with the requirements of the CWA and 
its implementing regulations. Pursuant to 40 C.F.R. § 123.64(b)(1), EPA has conducted an 
infornlal investigation ofthe Petitioners' allegations to determine whether there is cause to 
commence formal withdrawal proceedings. As part ofthat investigation, EPA forwarded the 
Petitions and their various supplements to ADEM and requested information from the State. 
ADEM has provided responses to each of the Petitions. Following receipt ofADEM's 
responses, EPA has sought and obtained additional information from ADEM where necessary to 
evaluate the claims in the Petitions and develop this Final Response. 

This Final Response is limited to a discussion of the issues that were deferred in the 
Interim Response. All determinations made in the Interim Response, to the extent that they were 

2 In addition, disch~rgers ofdredge and fill material are permitted under section 404 ofth~ CWA. 33 U.S.C. § 1344. 
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. not final determinations, are hereby reaffirmed as final action by EPA. A copy of the Interim 
Response is attached as Appendix 1 to this Final Response. 

W~ note that the Third Supplement to the Alabama Rivers Alliance Petition, which waS 
submitted on September4, 2015, was submitted following EPA's issuance of the Interim 
Response and provided additional information and made new allegations relating to some of the 
'issues decided in the Interim Response. For example, the Third Supplement provides additional 

. information relating to Petitioners' claim that ADEM fails to provide required public notice of 
outfall locations when issuing public notice of draft permit decisions. The supplemental' 
information indicates that a significant number of Alabama citizens lack access to the internet to 
view ADEM website links where outfall locations are described. EP A does not find that the 
supplemental information changes its analysi~ of the allegation regarding ADEM's descriptions 
of outfall locations iri its public notices. EPA already was aware that not all citizens regularly 
access the internet. However, the same can be said of newspapers, which in Petitioner's view 
would be a compliant method of providing notice. Further, as ADEM points out, the internet can 
generally be accessed at public libraries. More importantly, as stated in EPA's Interim Decision,· 
EP A finds that ADEM's mechanism for informing the public of outfall locations, where ADEM. 
identifies the receiving water in its public notices and includes in the public notices a web 
address where outfall location and other information about the discharge can be reviewed, 
achieves the goals ofthe regulatory requirement~ and therefore the initiation of withdrawal 
proceedings on this ground is not warranted. Further, if this were determined to fall short of the 
regulatory requirement, it would not rise to alevel of seriousness that would justify initiating . 
withdrawal proceedings. Withdrawal proceedings are a substantial and impactful governrilent 
action and EPA would not lightly disrupt Congress' intent that the States take on a significant 
role in NPDES implementation. In EPA's view, withdrawal proceedings should be reserved for 
serious and widespread deficiencies in program implementation, and less impactful issues should 
be addressed through EPA's regular 9versight, with EPA working with states on issues of 
concern, which EPA will do in'this case. 

The Third Supplement to the Alabama Rivers Alliance Petition also includes 
supplemental information relating to the Petitioners' allegation that members of ADEM's 
Environmental ManagementCommission are in noncompliance with Section 304(i)(2)(D) of the 
CWA and regulations at 40 C.F.R. §123.25(c), which make any person who receives a 
significant portion of his income, from permit holders or applicants for a permit ineligible to 
serve on any board or body that approves permit applications. In the Interim Decision, EPA 
found that ADEM was implementing a tecusal process pursuant to which ineligible members of 
the Commission did not participate in any NPDES decision-making, and that the recusal process 
complied with the conflict of interest prohibition. The Third Supplement claims that one 
Commission member,-Mr~ James E. Laier, has failed to recuse himself from NPDES matters 
while having a conflict of interest that rendered him unqualified to act. ADEM responded by 
letter dated December 2, 2015, and provided information indicating that, while Mr. Laier had 
initially recused himself froin NPDES matters prior to completing his financial disclosure form, 
after completing the financial disclosure required under ADEM's procedures before a board 
member may participate in NPDES decision-making, he determined that he did not have a 
disqualifying conflict. EPA h~s no information contradicting Mr. Lai~r's and ADEM's 
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determination that he is eligible to act on NPDES matters as a member of the Commission. 
Accordingly, EPA reaffirms its determination on this issue from the Interim Response. 

The Interim Response deferred determinations for the issues listed below. 

Deferred Issues: 

1. 	 General Adequacy of Penalty Assessments. As explained in the Interim Response, 
this general issue was deferred because weaknesses in ADEM's procedures for 
calculation and documentation of its penalty assessments made it difficult for EP A to 
evaluate whether assessed penalties were appropriate for the violations at issue in 
ADEM enforcement actiqns. Under this general category, there were also three sub
issues on which a determination was deferred. 

A. 	 Failure to Seek Adequate Enforcement Penalties Due to Failure to Recover 
Economic Benefit (Ground N of ARA Petition). 

B. 	 Failure to Seek Adequate Enforcement Penalties Due to Failure to Adequately 
Consider Culpability (Ground 0 of ARA Petition). 

C. 	 Failure to Seek Adequate Enforcement Penalties Due to Over-emphasis on 
Consistency (Ground'Pof ARA Petition). 

2. 	 Insufficiency of Resources to Implement NPDES Program (Grounds X, Y and Z of 
ARA Petition). As explained in the Interim Response, EP A was ~oncemed about 
negative trends in ADEM's funding levels, and the negative impact that this might 
have on ADEM's ability to implement an adequate NPDES Program. Because many 
of the budget cuts were recent, and additional cuts were threatened, EP A deferred this 
issue to allow time for EPA to evaluate the impact of the cuts on ADEM's ability to 
maintain an adequate NPDES program. 

EPA has conferred with ADEM over these issues and continued its evaluation of 
ADEM's penalty assessment amounts and assessment policies and procedures, and EPA has also 
continued its evaluation of the general adequacy oiADEM's NPDES program implementation in 
the face of tight budget constraints. 'Based on that further evaluation, EP A has determined that 
these remaining issues do not warrant the initiation ofwithdrawal proceedings. EP A's ' 
determinations with regard to each of the deferred issues are 'explained below. 

General Adequacy of ADEM Enforcement Penalties' 

As noted in the Interim Response, the ARA Petition alleged a variety of specific flaw~ in 
ADEM's penalty assessments. In the Interim Respons~, EPA stated that an evaluation of each of 
these issues in isolation presented a risk that EPA would reject the Petition on these isolated 
grounds, each ofwhich might have an impact on penalty assessments but might not be so 
significant individually as to warrant the initiation ofwithdrawal proceedings. For that reason, 

, EP A identified the overall adequacy ofADEM penalties as a separate issue, which was deferred 
to allow EPA to conduct a further review of the adequacy of ADEM's penalty assessments. As 
noted in the Interim Response, it is important that penalties assessed under the CWA are 
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su,fficient to deter violations and incentivize compliance. Since issuing the Interim Response, 
EP A has reviewed a sampling of specific ADEM penaltY actions to determine whether the 
penalties were generally adequate in light of the facts of the specific violations. EP A has ,also 
contInued to evaluate ADEM's processes for calculating and documenting penalty assessn1ents, 
to detem1ine whether they are designed and in1plemented in a way that leads to the assessment of 
adequate penalties. 

The Interim Response summarized findings relevant to this issue from EPA's last two' 

State Review Framework (SRF) Reports, which r'eviewed ADEM's enforcement programs in 

2010 cind 2014. For example, the Round 2 (2010) SRF Report listed eight elements as "Areas 

for Stat~ Improvement," based on problems or weaknesses in AD~,M's enforcement program, 


, including two elements that relate directly to adequacy/of penaltie~: CWA Element 11 (Penalty 
Calculation Method); arid CWA Element 12 (Final Penalty Assessment and Collection). With 

, respect to Element 11 (Penalty Calculation Method) and Element 12 (Final Penalty Assessment) 
the Round 2 SRF Report stated that penalty calculations were not contained in the files and none' 
were provided to EPA for review. This made it difficult for EPA to make an informed 
determination regarding the adequacy of ADEM's penalty assessments. For example, EPA was 
Unable to de.termine if ADEM was properly asses~ing economic benefit or gravity-based amounts 
in its penalty assessments. The more recently issued Round 3 SRF Report, issued on March 31, 
2014, described significant improvement in ADEM's enforcement program. The number of 
elements identified as "Areas for State Improvement" were reduced from eight to four. Two 
areas were identified as "Areas for State Attention," including CWA Element 11 (Penalty 
Calculation Method), and CWA Element 12 (Final Penalty Assessment and. Collection). O~e 
Area was identified as "Unable to' Evaluate and Make a Finding." Five areas were identified as 
"Meets Expectations." Notwithstanding the in1provement, ongoing concenis regarding the 
penalty calculation methods and lack of documentation were one reason why EPA deferred 
making a determination as to the general adequacy ofADEM penalties. 

EP A conducted an onsite review of ADEM penalty assessment procedures and of specific 
penalty assessmen,ts in June of 2016. During the review, EPA reviewed draft enforcement policy 
and guidance documents that, while still under development by ADEM, are,being used in the 
determination of penalty amounts. In addition, EPA reviewed enforcement confidential 
documentation underlying penalty assessments for asampling of 37 enforcement cases selected 
by EPA, in whic~ administrative penalty orders were iss~ed by ADEM. 

Based on EPA's June 2016 onsite review, the progress in improving penalty assessment 
procedures and documentation that was' noted in the Interim Response is continuing. ADEM is 
in1proving its procedures for assessing penalties, and doing a better job.of documenting and J 

explaining those penalty assessments. During the Round 3 SRF , EPA found that 57% of files 
reviewed contained documentation of both gravity and economic benefit. Gravity components 
considered include the degree of environmental harm, whether preventive measures were taken, 
Whether there is a history of noncompli~ce/repeat violations by the violator, and the magnitude 
and duration of a violation. In EPA's June 2016 review of37 files, 67.6% contained penalty 
calculations which included bothgravity and economic benefit components. More specifically, 
36 of 37 files contained adequate documentation of gravity factors, and 25 of 37 files contained 
documentation of economic benefit. ' 

5 




While ADEM has continued to improve its procedures for recovering economic benefit, 
EPA finds that there is room for further improvement by ADEM in this area.3 However, EPA 
finds that, based on ADEM's recent perfornlance and the trend of continuing improvement by 
ADEM, the initiation of withdrawal proceedings is not warranted on this ground. EP A finds that, 
as a general matter, ADEM's penalty assessments are adequate, i.e., the assessments reflect an 
appropriate consideration of relevant penalty factors. 

Failure to Seek Adequate Enforcement Penalties Due to Failure to Recover 
Economic Benefit 

In the Interim Response, EP A noted that it shares the Petitioners' concerns about 
ADEM's past tendency not to calculate, document or recover economic benefit as a component 
of its penalty assessments in enforcement action~. EP A agrees that the assessment of an 
appropriate penalty in an enforcement action requires recovery .of economic benefit if it can be 
calculated and if other factors (such as litigation risk or ability to pay) do not outweigh the basic 
pri:t;lciple that economic benefit should be recovered. This: has been an issue that EPA has raised 
with ADEM in the course of its regular oversight of the Alabama NPDES Program. Recovery of 
economic benefit is an important component of an adequate penalty assessment, because the 
deterrent effect of penalties cannot be achieved if violators reap economic rewards from non
compliance. 

In the Interim Response, EP A noted that AD EM has been responding in good faith to 
EPA's oversight and has been making efforts to improve its procedures for calculating and 
recovering economic benefit in its penalty assessments. In the Interim Response, EPA deferred a 
determination on this issue to allow for additional time for EPA to monitor ADEM's progress in 
calculating and recovering economic benefit. EPA stated that, if ADEM continued to 
demonstrate progress in the calculation and recovery of economic benefit, it would conclude that 
there is no basis for initiating withdrawal proceedings. .Alternatively, EPA noted that if the 
recovery of economic benefit continued to be a weakness for the ADEM NPDES enforcement 
program, EPA would consider the initiation ofWithdrawal proceedings in order to address this 
important issue·. ' 

The chronology of EPA's oversight efforts to improve ADEM's practices relating to 
recovery of economic benefit is described in the Interim Respon~~, and will not be repeated here. 
To summarize, EP A identified the issue as an "area for state improvement" in Rounds 1 and 2 of 
the SRF, when ADEM was not maintaining penalty documentation in enforcement files and 
recoverY'of economic benefit could not be evaluated by EPA. After the Round 2 SRF, ADEM 
began to make progress towards incorporating economic benefit into penalty calculations. 
EPA's Round 3 SRF Report noted that EPA had obs~rved improvement in ADEM's penalty 
calculation and documentation practices, with better documentation of gravity and e.conomic 
benefit components. However, EP A also noted in the SRF Round 3 Report that the improved 
practices were not applied consistently, and documentation of economic benefit in penalty 
calculations remained an "Area for State Attention." 

3 The economic benefit issue is discussed in more detail as a standalone issue below. 
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As noted above, during EPA's June 2016 on-site review ofselect~d ADEM enforcement 
files, economic benefit was documented and assessed as a component of an enforcement penalty 
in 25 of 37 files reviewed. Ofthe 12 files in which economic benefit was not assessed, economic 
benefit was not included in 7 files, without any stated justification or explanation. In 2 of the 12 
files without assessment of economic benefit, the assessment of economic benefit was deemed 

, "inappropriate" because of the costs borne by the violator for corrective action to achieve 
compliance.4 In 2 more of the 12 files without an economic benefit assessment, an economic 
benefit amount was calculated but ultimately not included in the penalty worksheet with the final 
administrative order, without any stated justification for not assessing economic benefit. Finally, 
in one additional file of the 12 files without an assessment of economic benefit, ADEM indicated 
that it was unable to determine the economic benefit, even though the violations were similar to 
violations in other cases where' an economic benefit amount had been determined. 

During the June 2016 on-site file review, EPA observed a pattern in which ADEM did 
not assess an economic benefit component in cases where violations were the'result of failure to 
replace, repair or upgrade 'outdated infrastructure and equipment. In some ,of these cases, ADEM 
appeared to view the violator's willingness to make necessary and sometimes costly compliance 
expenditure'S as a credit against the assessment or'economic benefit. ADEM's approach in such 
cases is not a logical approach because it allows the violator to enjoy cost savings attributable to 
the delay in making the necessary compliance expe~ditures. Economic benefit in such a 

j situation can be easily calculated by determining the compliance costs and calculating the 
economic benefit by applying an appropriate interest rate to the delayed cost for the period of the 
delay. 

ADEM has indicated that it is sometimes unable to determine economic benefit in such 
cases because it resolves the injunctive and penalty components of an enforcement action 
simultaneously in a single enforcement order, and the injunctive relief in the order requires that 
development of an engineering report that will identify the compliance measures that are ' 
necessary. ADEM contends that, until the engineering report is received, it is unable to 
determine the economic benefit amount, because the engineering report allows for the first time 
an accurate determination of the cost of the compliance measures. 

EP A has identified two ways to overcome this barrier to a more consistent recovery of 
economic benefit in enforcement cases: (1) ADEM could separate the injunctive and penalty 
components of its enforcement action and initiate the penalty action only after the engineering 
report has been completed; or (2)'ADEM could estimate the costs of the upgrades/compliance' 
measures typically necessary for similar violations at other facilities, or based on preliminary 
engineering assessments in cases where this has occurred.,EP A will offer assistance and 
continue to work with ADEM to encourage use of these options to more consistently include an 
economic benefit component in its penalty assessments. In EPA's view, a conservatively 
estimated economic benefit assessment would be preferable to the complete failure to recover 
any economic benefit that is occurring in this subset of ADEM enforcement cases. EP A notes 

4 In EPA's view, the corrective action costs would actually confirm an economic benefit because delay in making 
required compliance expenditures results in an econoinic benefit. Thus, the conclusion that an economic benefit 
assessment is inappropriate because of expenditures made to come into compliance is not logical or consistent with' 
the policy of recQvering economic benefit to ensure that violations are deterred rather than rewarded. 

7 




that in several cases ApEM has failed to calculate and assess an econo~ic benefit component of' 
a penalty even when the engineering assessment had been completed. 

Notwithstanding these ongoing concerns regarding ADEM's practices for including , 
econoIhic benefit as a component of its penalty assessments, EPA ·finds that, because ADEM has 
made significant and continuing progress in this area, that the initiation of withdrawal 
proceedi~gs on this ground is not warranted. EPA will continue to work with ADEM to improve 
,ADEM's practices for recovery of economic benefit in penalty assessments as part ofEPA's 
regular oversight. . 

Failure to Seek Adequate Enforcement Penalties Due to Failure to Adequately 
Consider Culpability 

Petitioners allege that one of the reasons ADEM's penalty assessments are inadequate is 
that ADEM fails to adequately consider culpability of the violator when assessing penalties. In 
the Interim Response, EPA deferred a determinatIon on this issue to allow for additional time for 
EP A to monitor ADEM's progress in demonstrating that it is properly taking culpability into 
account and assessing penalties that are appropriat~ to the violation. 

As noted in the Interim Response, Section 309(g) of the CWA requires EPA to consider 
the "degree of culpability" when determining the anlount of a penalty. Alabanla law, at Ala. 
Code Section 22-22A-5(18), has its own penalty criteria!that are.comparable to the factors listed 
in Section 309(g). The Alabama criterion most similar to "degree of culpability" is "the standard 
of care manifested by such person." ADEM is required to consider this factor when assessing a 
penalty, yet according to Petitioners, ADEM routinely documents its consideration of this factor 
simply by making the finding that the violator "did not exhibit a standard of care commensUrate 
with applicable regulatory requirements." As pointed out by the Petitioners, this finding would 
be applicable to any violation, and fails to evaluate in a case-specific way the culpability of a 
violator. . ' 

In the Interim Response, EPA indicated that it was unable to confirm that ADEM's 
penalty amounts were "appropriate, to the violations," as required by 40 CFR §123.27(c). This 
was'due to ADEM's general failure to adequately explain and document its basis for penalty 
amounts in its enforcement files, which EPA had reviewed during its regular oversight of 
ADEM's enforcement program. For example, iri the Round 2 (September 2010) Final SRF 
Report evaluating ADEM's CWA enforcement program, EPA found that ADEM "does not. 
maintain penalty documentation in their enforcement files and no other penalty calculations were 
presented to' EP A upon request. Thus the adequacy of the gravity and economic benefit 
components of EPA's penalty policy could not be examined." The Round 2 SRF Report further 
indicated that "[t]his is a continuing issue from Round 1 of the SRF, and is an area for state 
improvement." The Round 2. SRF Report included an EPA recomnlendation that ADEM 
develop and implement procedures for documentation of initial and final penalty calculations, 
including both gravity and economic benefit calculations .. 

Following the Round 2 SRF Report, ADEM did submit additional information in March 
of 2011 and also allowed EPA to review penalty calculation documents during a meeting on 
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November 27,2012. Based on the information presented to EPA in 2011 and 2012, EPA stated 
in the Interim Response that ADEM was making "considerable progress in how they are 
performing and documenting penalty calculations." EPA indicated in the Interinl Response that 
ADEM's trend "of specifying facts that are relevant to culpability or standard of care in the 
explanation of the penalty amount is an improvement over ADEM's previous practice ofsimply 
stating that the violators do not meet the standard of care commensUrate with the applicable 
regulatory requirement."· 

The Interim Response also described the findings of the Round 3 2014 SRF. Report, 
noting that "EPA has observed improvement since the 2010 SRF Report in ADEM's practice in 
including and documenting the rationale for the gravity componentofpenalty calculations, but 
also note~ that the practice is not applied consistently. According to the 2014 Round 3 SRF 
Report, while ADEM had made considerable recent progress' in this area, penalty calculation 
methodology and documenfation remained an "Area for State Attention." 

During EPA's June 2016 on-site file review, 36 out of37 enforcement files reviewed 
(97.3%) contained penalty calculation worksheets documenting the appropriate consideration of 
the gravity factors ..Gravity factors considered included environmental harm, whether 
preventatIve me~sures had been taken, wh~ther there was a history ofnoncompliance/repeat 
viol~tions, and the magnitude and duration ofviolations.'In the one fil~ that did not fully address 
gravity factors, one of the violations cited in the final administrative order was not accompanied 
by any documentation of the .consideration of gravity factors, and no rationale was provided for 
excluding that violation from the calculation documented in the file. However, the June 2016, 
on-site file review confirmed that ADEM is now generally considering gravity penalty factors in 
its penalty assessments and documenting its consideration of gravity penalty factors. 

_) The consistent use ofworksheets to document an analysis of gravity penalty factors in the 
'37 enfo,rcement files reviewed by EPA in June 2016 indicate that ADEM is generally 
,considering gravity penalty factors in its penalty assessments and implementing procedures to 
docunlent the consideration of gravity factors. Accordingly, EPA finds that this issue does not 
warrant the initiation ofwithdrawal proceedings. 

, I Failure to Seek Adequate Enforcement Penalties Due to Emphasis on Consistency 
with' Past Penalties 

This issue is closely related to the issues discussed above, i. e., the failure to properly 
consider culpability and other gravity penalty factors, and the failure to include an economic 
benefit component in penalty assessments. As noted in the Interim Response, EPA has had 
concerns over the years that ADEM's penalty assessments were poorly explained and' 
documented.. The lack of explanation and documentation for its penalty assessments made it 
difficult to determine whether ADEM's penalty assess~ents were adequate. This also made it 
difficult to assess Petitioners' claim that ADEM's penalties reflected an over-emphasis on 
consistency with assessed penalties in other similar cases, without a case-specific analysis of 
gravity factors and economic benefit. 
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Because, of the inter-relationship between this issue and the previously discussed issues of 
ADEM's consideration of gravity penalty factors and economic benefit, EPA's response follows 
the 'analysis of those issues. ADEM has demonstrated substantial progress in basing its penalty 
assessments on consider~tion of gravity penalty factors and economic benefit, and in 
documenting its penalty calculations. Because of that progress, EPA fipds that the allegation that 
ADEM over-emphasizes consistency in its penalty assessments does not warrant the initiation of 
withdrawal proceedings. EPA's review indicates that ADEM is now engaging in a case-specific . (, 

consideration of penalty factors rather than determining penalties by referencing penalty amounts 
iIi previous similar cases. As noted above, EPA would like to see ADEM achieve greater " 
consistency in its recovery of economic benefit in penalty assessments, but EPA will continue to 

, , 

work with ADEM on this and other enforcenlent issues as part of its regular oversight, rather 
. than through the initiation of withdrawal proceedings. 

Insufficiency of Resources to Implement NPDES Program (Grounds X, Y and Z of 
ARA Petition) , 

As explained in the Interinl Response, allegations that ADEM does not have sufficient 

resources to effectively implement the NPDES program were deferred because EPA was 

concerned about a negative trend in ADEM's funding levels, and the impact reduced funding, 

might have on ADEM's ability to implement an adequate NPDES Program. Because many of 

the budget cuts were recent, -and additional cuts were threatened, EPA deferred this issue in the 

Interim Response to allow additional time for EPA to evaluate the impact of the budget cuts on 

ADEM's ability to maintain an adequate NPDES program. 


, \ 
EP A has continued to evaluate ADEM's NPDES Program irriplementation since issuance 

of the Interim Response. ADEM's general fund budget was reduced to $280,000 (earmarked for 
permitting animal feeding -operations) for 2016, down from $1.2 million in 2015. The legislature 
also required ADEM to transfer $1.2 million to the state general fund out of certain dedicated 
funding sources, including a dedicated scrap tire cleanup fund and,a solid waste landfill cleanup 
fund (the reductions in these funds do not impact the NPDES budget). To offset its reduced 
legislative appropriation, ADEM raised its NPDES and other permit fees by 20%, which is· 
expected to approximate the amount by which the ADEM budget has been reduced. These 
changes follow earlier cuts in legislative appropriations and permit fee increases to offset those 
cuts. It should be noted that, while ADEM has sought to maintain its funding levels with 
offsetting permit fee increases, Alabama law requires dedication of permit fees to the cost of
developing and issuing permits.' This forces ADEM to fund its NPDES enforcement activity' 
exclusively from federal sources of funds, such as EPA's CW A Section 106 grant ptognim. 
These budget constraints are significant and understandably prompted concern by Petitioners and 
EPA about ADEM's ability to maintain an adequate NPDES Program. 

As noted in the Interim Response, an allegation of insufficient funding, staff, or 
resources, by itself is not a valid basis for withdrawal of a State program. While EPA agrees that 
resources can be reduced to a point that a state is unable to implement an adequate NPDES ' 
program, there is no measurable standard for determining resource adequacy. The resources 
needed to implement an NPDES program can be affected by many variables. For example, the' 
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number of permitted facilities; miles of stream, river and coastline and the number of other water 
bodies (wetlands, lakes) within a state; efficiency of program implementatioll; complexity of 
state-specific industry or water quality issues; the extent of expertise an10ng state staff; unique 
administrative burdens imposed under state law; and other variables can all ,affect the extent to 
which more resources are needed for program implementation. 

For these reasons, EPA evaluates a claim of inadequate resources by assessing the extent 
to which a state is able to fulfill basic program requirements, such as keeping permitting 
backlogs low, inspecting regulated facilities at a rate that achieves program goals of addressing 
and deterring non-compliance, and addressing violations through ~~forcement. EP A would not 
initiate withdrawal proceedings on the ground that an agency is under-resourced without 
evidence clearly connecting resource issues to specific program deficiencies that warrant 
initiation of withdrawal proceedings. The federal regulations at 40 CFR'123.63, which establish, 
the criteria for withdrawal of state authorized NPDES programs do not list inadequate funding or 
resources as a specific criterion for NPDES program withdrawa!. Further, although the ARA 
Petition cites to an obligation in the ADEM-EPA NPDES Memorandum of Agreement, which 
provides that Alabama shall "create and maintain to the maximum extent possible ... the 
resources required to carry out all aspects of the NPDES program," it is unclear how compliance 
with this requirement is to be measured, especially in light of the fact that ADEM does not have 
control over its funding appropriations. 

As stated in the Interim Response, historic information regarding ADEM's actual 
performance indicates that, notwithstanding any funding constraints, ADEM has generally met 
its basic NPDES program imp~ementation responsibilities, proving over the years to be generally 
effective at marshalling limited resources to deliver the benefits of the NPDES program to 
Alabama's citizens. EPA's review of ADEM's performance following the most recent round of 
budget cuts indiCates that ADEM continues to make do with limited resources, and is fulfilling' 
its minimum NPDES program obligatjons notwithstanding the strains created by its resource' 
limitations. Accordingly, while EPA will continue to monitor ADEM's performance and the 
impact of any further budget reductions as part of its regular oversight, at this time EPA has 
determined that the allegations relating to insufficiency of resources do not warrant the initiation 
of program withdrawal proceedings. A more detailed discussion of EPA's findings follows. 

A review of ADEM's performance as measured by a variety ofmetrics demonstrates that 
resource constraints have not prevented AD~M from implementing an adequate NPDES 
Program. One benchmark to consider in evaluating the impact of funding levels on an NPDES 
program is the State's NPDES pe,rmit backlog. In the Interim Response, EPA noted that, as of 
August 21,2013, ADEM was responsible for the issuance:of 192 major NPDES permits and 
1403"minor permits. ADEM's major NPDES permit backlog at that time was 16% and the minor 
NPDES backlog was 80/0, compared to national backlog averages of 24.1 % for major permits and 
16.6% for minor permits (national backlog rates as of March 2013). As of April 2016, ADEM's 
major source individual permit backlog rate has increasedfron1 16% to 16.6 %, compared to a 
national rate of 26.4%, and its minor source'individual permit backlog rate has increased from 
8% to 12.5%, compared to a national backlog rate of 20.90/0. Thus, although ADEM's backlog 
rates have worsened,ADEM continues to have a.Jsmaller percentage ofbacklogged permits than 
the national average. Up-to-date information regarding backlog rates can be viewed at 
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https://www.epa.gov/npdes/npdes-permit-status-reports. Because ADEM is renewing permits at 
a rate that is better than the national rate, this metric does not support a finding that ADEM is 
unable to carry out its NPDES responsibilities because of a lack of resources.5 

EP A has also reviewed information relating to the performance- ofADEM's compliance 
and enforcement program. For example, EPA noted in the interim decision that ADEM's 
inspection rates were generally consistent with EPA's National Compliance Monitoring Strategy 
for the Core NPDES Program and Wet Weather Sources (CMS).6 EPA has reviewed ADEM's 

, more recent inspection rates and found that ADEM has continued to either meet or exceed EPA's 
inspection rate expectations as set forth in its CWA Section 106 Enforcement Grant W orkplan 
comnlitments. Similarly, ADEM's rates for other enforcement activities do not show a 
significant decline, and are even improving in'sonle areas. From 2011 to 2015, ADEM issued a 
substantial number of informal enforceme~t actions (e.g., NOVs or Warning Letters): 1078 in . 
2011,2204 in 2012,2462 in 2013,3134 in 2014, and 2454 hi 2015. During the same period, 
ADEM'.s number of formal enforcement actions was 61 in 2011, 77 in 2012, 77 in 2013; 63 in 

. 2014, and 58 in 2015. Also during this period, the number of sites in Alabama insignificant 
noncompliance7 has declined every year, starting at 41 in 2011, to 37 in 2012, to 34 in 2013, to 
26 in 2014 and to 22 in 2015. These trends do not indicate the type ofdrop-off in enforcement 
activity that,would show that ADEM's resource constraints have rendered it unable to meet the 
minimum requirements of an adequate NPDES enforcement program. Further, while additional 
progress is needed in the area of assessing economic benefit, the fact that ADEM has. actually 
been using resources to make improvements in its penalty assessment procedures and 
implementation also indicates that the initiation ofwithdrawal proceedings is not warranted. 

In addition to evaluation of the permit backlog and enforcement activity inetrics 
discussed above, EPA also reviewed the extent to which ADEM has been meeting its CWA 
Section 106 Enforcement Grant Commitments and the extent to which it h~s negotiated for a 
lessening of its obligations in light of resource strains. Making grants to states under CWA . 
Section'106, for NPDES Program implementation, typically occurs in connection with the 
execution of performance agreements pursuant to which the state that is receiving grant money 
makes a commitment to conlplete specific program tasks. ADEM's record ofperformance under 
its Section 106 Grant Workplans indicates that ADEM has generally nlet or exceeded 
expectations, although with occasional examples where it fell short to a,minor ,degree, as 
discussed below. 

5 In addition to ADEM's record ofmaintaining permit backlogs at better than the national rate, EPA's recently 
completed Permit Quality Review (PQR) Report, issued in March 2016, generally reflects an NPDES Program that 
is competent in developing effective NPDES permits. While the PQR Report did identify some action items for 
Program improvement, they are not so widespread or serious as to suggest that withdrawal proceedings would be 
warranted. 
6The NPDES Compliance Monitoring Strategy is available at 
http://www.epa.gov/compliance/resources/policies/monitoring/cwalnpdescm~.pdf. 
7 SNC designations are made in accordance with the December 12, 1996 guidance document: General Design for 
SNC Redefinition Enhancement in PCS (PDF). Most SNC designations are based on an automated analysis of 
Discharge Monitoring Reports (DMRs) that facilities with NPDES permits are required to submit on a monthly . 
basis. The compliance designation ofa facility in the ICIS-NPDES database is done using a mathematical formula 

. that takes into account the amount~ duration, and frequency ofdischarges in comparison with permit limits. In some 
~nstances facilities may be manually designated as SNC, even if the ICIS-NPDES data system does not 
automatically designate them as such. 
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The FY 2012 Section 106 Enf9rcement Grant W orkplan allowed a reduction in General 
Pe~it facility inspections by 5% to take into account ADEM's intention to re-issue General 
Permits that would cover discharges from 3,000 facilities that year. The FY 2012 Section 106 
Enforcement Grant Workplan acknowledged that ADEM's selection of inspection sites would 
primarily be driven by complaints. 

As documented in the FY.2013 End-of-Year Section 106 Enforcement Grant Workplan 
Compliance Report, ADEM fell short of its cofnmitment to audit 20% of its Phase 1 MS4s 
(municipal separate storm sewer systems) by one audit. ADEM completed 7 )Phase 1 MS4 audits 
instead of the 8 required to meet the grant commitment. AD EM stated that the reason it missed 
the target was a mid-year funding cut from EPA. However, ADEM committed to meet the 20% 
target in its FY-20 14 Section 106 Enforcement Grant W orkplan. 

In its FY 2014 Section 106 Enforcement Grant Workplan, ADEM reduced its 
. \ 	 commitment to inspect non-stormwater general permit facilities from once every ·five years to 

once every ten years, citing resource constraints as the basis for the negotiated reduction. 
ADEM also reduced its minimum percentage of Phase 2 MS4 inspections from 14% (the EPA 
Compliance Monitoring Strategy minimum) to 10%. 

As in FY 2014, in FY 2015 Section 106 Enforcement Grant Workplan ADEM again 
limited its inspection rate commitment for general permit non-stormwater facilities to once every 
ten years instead of the CMS goal of once every five years. ADEM agaIn cited resource 
limitations as the reason for not inspecting these facilities at the CMS frequency goal. 

In its FY 2016 Grant Commitments as set forth in the FY 2016 Alternate Compliance 
Monitoring Strategy, ADEM reduced its inspection rate fqr 140 (out of 200) non-stormwater 
facilities permitted under general permits from once every five years to once every eleven years. 
This rate does not meet the once every five years goal of the EPA CMS. ADEM statedtthat in its 
view the sources involved did not warrant the recommended inspection frequency, and also 
stated that additional resources would be necessary to inspect these sources on a more frequent 
basis. 

ADEM's FY 2017 Grant Commitments as set forth in the FY 2017 Alternate Compliance 
Monitoring Strategy include inspection rate reductions in the non)-stormwater general pennit 
universe (189 sources) as follows: ALG28 (offshore) and ALG36 (hydroelectric) permitted 
facilities (approximately 28 sources) on a once per 11 year basis ( approximately 9%) rather than 
the once per 5 year basis in EPA's CMS; and 'inspectiop. of discharges of hydrostatic test water 
(ALG67) facilities (approximately 51 sources) only in response to complaints or as resources 
allow upon receiving sufficient advanced notice of scheduled discharges. ADEM committed to 
inspect the remainder of its non-stormwater general permit facilities at the recommended rate of 
once every five years. This reflects an incremental improvement over 2016' s inspection rates for 
non-stormwater general permit facilities, but still fails to meet EPA -CMS goals. 

ADEM's FY 2017 Grant Commitments as set forth in the FY 2017 Alternate Compliance 
Monitoring Strategy also incfude a variance from the EP A CMS inspection rate goal of 10% per 
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year for the universe of industrial stormwater sources covered under general permits. For its 
industrial st011nwater sources (other than non-coal/non-metallic mining facilities under 5 acres), 
ADEM has proposed an alternate frequency of 5% of these facilities for FY 2017 only. ADEM 
proposes to make upfor this reduction in following years by inspecting at least 50% of the 
universe during the 5-year cycle from 2017-2021, inspecting at lea'stl0% of the facilities in the' 
years 2018 through 2021. ADEM has requested the alternate frequency for FY 2017 because 
during FY 2017 ADEM will be required to develop and reissue sixteen industrial stonriwater 
,general permits which will cover most of Alabama's 2,756 industrial stormwater facilities. 8 In' 
addition, in FY 2017 ADEM will be developing additional general permits to cover about 100 

')' 	 other,general permit facilities ..Because ADEM relies on the same staff for enforcement and 
permitting in the industrial general permit sector, the resources for the inspection task are limited 
while staff are working on permit reissuances. ' 

It should be noted that ADEM's Alten1ate Compliance Monitoring Strategy, which calls 
for reduced inspection rates for certain general permit facilities, was proposed by ADEM and 
approved by EPA in accordance with EPA's 2014 CMS. The 2014 EPA CMS provides at page 2 
for EPA approval of a State's Alternative CMS Plan if supported by an adequate rationale and a 
demonstration that the deviation from national goals will not result in adverse public health or 
environmental impacts. For example~ in obtaining ~pproval of its FY 2017 Alternative 
Compliance Monitoring Strategy, ADEM justified each of its proposals for reduced inspection 
frequencies. For facilities covered under its offshore general permit (ALG28 - reduced from 
once every five years to once every -eleven years), ADEM noted that this category had very few 
compliance issues, inspections were difficult because helicopter andlor boat transport ,was 
necessary"and the sector was well-monitored as a result of daily visual inspection requirements 
in the permit along with monthly monitoring. Further, ADEM noted that the offshore General 
Permit covered only a very small universe of facilities. With respect to hydroelectric facilities 
-(covered under ALG36), ADEM noted that this sector had den10nstrated a long history of limited 
to no compliance issues. The offshore and hydroelectric categories combined amounted to only 
28 facilities. With respect to hydrostatic test water general permit faciiities (ALG67 - 51 
facilities - inspections' on a complaint basis and as resources allow with'sufficient notice of 
scheduled discharge), ADEM noted that for these pipeline testing-related discharges there is no 
conventional facility to evaluate physically and such facilities discharge infrequently, i.e., only 
during testing of pipelines. 

The foregoing information regarding ADEM's performance under various metrics 
indicates that ADEM is generally meeting NPDES-Program requirements and expectations. 
While EPA has determined that the initiation of withdrawal proceedings on the basis of resource ' 
inadequacy is not warranted at this time, EPA is concerned that any further cuts to ADEM's 
operating budgets would harm ADEM's ability to meet its NPDES program responsibilities. 
ADEM is encouraged to seek ways to supplement its resources so that it is in a better position to 
consistently meet all NPDES Program responsibilities. EPA will continue to monitor ADEM's 
program implementation, including matters that may be directly affected by 'funding levels, such 
as permit backlogs and inspection rates and enforcement activity, and if ADEM's program 

8 ADEM will also have to process applications for coverage under these general permits, enter the new information 
into its database, and issue a coverage letter to each source 
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implementation deteriorates due to a lack of funding EPA may reopen this issue to initiate 
withdrawal proceedings. 

CONCLUSION 

F or the reasons set forth above, EPA has determined that allegations in the Petitions do 
not warrant the initiation of withdrawal proceedings. As stated above, EPA will continue to 
monitor and oversee ADEM's implementation of the NPDES Program and, ifwarranted, may 
initiate withdrawal proceedings if it becomes apparent that ADEM is failing to implement an 
adequate NPDES Program. 

4dL~~DateIssued: JAN 112017 
Heather McTeer Toney 
Regional Administrator 
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