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 Docket ID No. EPA-HQ-OW-2016-0145 
     
Dear Sir/Madam: 
  

The Attorney General for the State of Alabama respectfully submits the following 
comments on the U.S. Environmental Protection Agency’s (“EPA”) proposed rule, National 
Pollutant Discharge Elimination System (NPDES) Application and Program Updates. 81 Fed. 
Reg. 31,344 (May 18, 2016) (“proposed rule”).  
 

The Attorney General concurs with the comments submitted by the Alabama Department 
of Environmental Management (“ADEM”), especially with respect to EPA’s Proposed Revisions 
to Part 123 that would allow a Regional Administrator (“RA”) to object to administratively 
continued permits – in effect treating such permits as “proposed permits,” to which EPA may 
object under existing rules. The basis for objection is twofold: the proposed rule would 
undermine the principles of cooperative federalism underlying the Clean Water Act (“CWA”), 
and more desirable and easily-implemented alternatives to the proposed rule exist. 
 

The proposed rule would, in implementation, circumvent the principles of cooperative 
federalism, “an enduring, organizing concept in environmental law.”1 Rather than a top-down 
federal enforcement scheme, “[t]he Clean Water Act anticipates a partnership between the States 
and the Federal Government, animated by a shared objective: ‘to restore and maintain 
the…integrity of the Nation’s waters.’”2 Congress intended the CWA not to authorize federal 
overreach into States’ management of natural resources or public health, but to retain and 
support, through cooperation, the States’ historic role as stewards of the natural resources 
contained within their borders. The statutory text provides that the purpose of the CWA is to 

                                                 
1 See Robert L. Fischman, Cooperative Federalism and Natural Resources Law, 14 N.Y.U. Envtl. L.J. 179, 187-88 
(2005). 
2 Arkansas v. Oklahoma, 503 U.S. 91, 101 (1992) (quoting 33 U.S.C. § 1251). 
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“recognize, preserve, and protect the primary responsibilities and rights of States to prevent, 
reduce, and eliminate pollution.” 3  
 

Each statute within the CWA assigns to the States substantial responsibility and specific 
regulatory authority that Congress did not intend to be informally re-allocated to the federal 
government.4 Specific to this Comment, the cooperative federalist structure of the CWA grants 
primary administration of National Pollutant Discharge Elimination System “NPDES” programs 
to authorized states, while the EPA retains only limited oversight authority.5 Once EPA 
authorizes a state to administer an NPDES program under the CWA, the EPA assumes a 
secondary role, with tasks such as review of state-issued NPDES permits and water quality 
standards, and budgetary support of state environmental functions. Only in “very limited” and 
“carefully delineated” cases should the EPA encroach upon an authorized state’s primary 
responsibilities and its administration of an NPDES program.6 The proposed rule expands the 
EPA’s power to object to state-issued NPDES permits, usurping the authorized States’ vested 
authority. Such a change would erode the balanced working relationship between the States and 
the federal government. 
 

The Attorney General agrees with ADEM that the authority found in the proposed rule 
should not be given to the EPA carte blanche. The proposed rule contains no specific objective 
criteria outlining when or how the EPA may object to administratively continued permits. The 
EPA claims the authority included in its proposed revision would only be used in “very limited 
circumstances.” Without force of law, such assurances are of little comfort to the States whose 
ability and flexibility to protect the environment and public health would be infringed. Indeed, 
such statements only work to further reinforce the notion that the EPA could better fulfill the 
administrative needs of these “very limited circumstances” through other methods, such as the 
established priority permit process and 106 workplans. 
 

In conclusion, the Attorney General of the State of Alabama objects to the proposed rule 
and respectfully requests that EPA withdraw the proposed rule or, at a minimum, that it extend 
the period for public comment on the issues raised in this letter.   
 

Thank you for the opportunity to provide comments on the proposed rule.  If you have 
any questions regarding these comments, please contact Robert Tambling at (334) 242-7445. 

 
           

  
Luther Strange 

      Attorney General 

                                                 
3 33 U.S.C. § 1251. 
4 33 U.S.C. § 1313. 
5 Supra note 4. 
6 See Bonnie A. Malloy, Testing Cooperative Federalism: Water Quality Standards Under the Clean Water Act, 6 
Envtl. & Energy L. & Pol’y J. 63 (2011). 


